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Bill Would Expand State Medicaid RACs, Not the Right Tool?

Section 6411(a) of the Affordable Care Act enacted in 2012 requires states and territories to establish Medicaid RAC programs. Currently, only providers who bill services through the state’s Fee-For-Service Medicaid program and are paid under Title XIX of the Social Security Act are subject to the requirement for review by the RAC. However, by statute, a state may request to be excepted from some or all Medicaid RAC contracting requirements by submitting a written justification to the Centers for Medicare and Medicaid Services (CMS) for review and approval through the State Plan Amendment (SPA) process.  

On June 24, Rep. Gus Bilirakis (R-FL) introduced the Medicaid RAC Improvement Act (H.R. 9422) to tighten federal oversight of state RAC programs, requiring more detailed reporting on audits, overpayments, and recoveries. The bill also expands RAC requirements to Medicaid managed care payments. The lynchpin provision is to discontinue the Medicaid RAC exception policy in 2029. This bill was included package of 14 program integrity bills released by House Committee on Energy and Commerce Chairman Brett Guthrie (R-KY) on
September 29. 

[image: ]However, 36 states, the District of Columbia, and all the territories have exceptions to the RAC requirement, arguing high levels of managed care participation makes the RAC limitations unworkable as a Medicaid program integrity strategy. Instead, they have developed alterative program integrity processes which should be reviewed and expanded where they have merit.

State RAC Exceptions and Prohibitions 
Simon&Co. tracks the SPAs approved by CMS granting the exceptions to the Medicaid RAC requirement. Mostly recently, New Mexico reinstated their RAC program. But most states have an exception and do not have a Medicaid RAC. To justify the exception, many states cite the high percent of Medicaid clients enrolled in managed care as the reason for the exception and use partnerships with the CMS Unified Program Integrity Contractors (UPIC), state Medicaid Fraud Control Units, or the state Surveillance Utilization Review unit (SURS) as the alternative. 

Several state have laws that undermine the effectiveness of  Medicaid RACs. For instance, 
· Nebraska specifically excludes managed care claims from the scope of the RAC 
· Louisiana limits potential recoveries, and 
· Montana only allows requests for up to 6 months of records for review.

U.S. territories operate under a separate funding authority that provides a statutorily capped annual block grant. The territories assessed the feasibility of implementing and funding Medicaid RAC contractors and requested exceptions. CMS granted the exceptions and in the 2011 Medicaid Program; Recovery Audit Contractors final rule announced that these exceptions would not be reassessed.

Medicaid Managed Care Organizations (MCOs)
The Medicaid RAC final rule provides that states may exclude Medicaid managed care claims from review by Medicaid RACs. At that time, CMS only required state Medicaid RAC programs to review fee-for-service claims. CMS planned to evaluate if further rulemaking is necessary to include Medicaid managed care claims within the scope of Medicaid RAC review. However, CMS has not returned to that evaluation. And the Bilirakis bill would make the results of any review moot.  

States have implemented programs to review managed care claims, but their effectiveness is not publicized. For instance, 
· Maryland conducts annual managed care audits, however, they access quality, access, and timeliness; not the integrity of paid claims;
· Florida’s Medicaid Fraud Control Unit’s Civil Enforcement Bureau (CEB) focuses investigative and litigation efforts on managed care cases against providers and national suppliers who attempt to defraud the state’s Medicaid managed care program; 
· New Jersey transferred FFS RAC projects to state third party liability vendor and the hospital audit vendor. Additionally, the state has robust audit, investigation  and  data mining units that seek recoveries based on fraud, waste or abuse in both the  FFS and managed care; and 
· New Hampshire’s Medicaid agency’s Program Integrity (PI) Unit has Monthly meetings with the MCOs to discuss issues, concerns and potential cases and well-defined, formalized program integrity process.  If the MCO has not reviewed a state-identified, potentially problematic provider within six months, the State PI Unit has the authority to step in and review the MCO provider. And importantly, every MCO provider must also be enrolled in the NH Medicaid Program.

It may be difficult for states to implement RACs for managed care claims as CMS was not successful at the federal level in Medicare. The ACA also required CMS to expand the RAC program to Medicare Part C (Medicare Advantage, MA) and Part D (prescription drug benefit) programs. In July 2014, CMS issued a request for proposals for the MA RAC  for Medicare secondary payer, end-stage renal disease, and hospice but received no responses from interested parties. Shifting gears, CMS examined how to integrate the RACs’ work into the Risk Adjustment Data Validation (RADV) audits of MA contracts. RADV review the beneficiary diagnoses submitted by the MA organizations for payment adjustment. To maintain program integrity, the MA plans audit provider and supplier claims using their internal Special Investigations Units or hiring the companies such as those that serve as Medicare FFS RACs to audit their managed care claims. CMS might want to reevaluate this decision.  

Alternatives
Instead of requiring states to use RACs for FFS and managed care claims, Congress could:
· Support state’s program integrity efforts through increased funding and allowing states to retain a larger share of recoveries;
· Increase the quality and timeliness of the T-MSIS data which will help the UPICs’ ability to conduct program integrity activities in partner states and regionally; and 
· Require the states to include a provision in the contracts requiring the MCOs to share their program integrity findings with the state that can also be shared with other states as well as CMS.  
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